One oft-overlooked aspect of the Weeks Act has to do with who owns the subsutface mineral rights of land
purchased under the act. This issue, recently the focus of a federal lawsuit, reminds us that the Weeks Act will have
an impact on land management for years to come. It also serves as a reminder that the eastern national forests have

management issues rarely encountered on the western national forests established from the public domain.

SURFACE
AND MINERAL
RIGHTS

AND THE WEEKS ACT

he Weeks Act of 1911 and the establishment of the eastern national forests
may seem like ancient history, but the U.S. Forest Service has recently been
reminded that the wording of the act is just as important today as it was

100 years ago.

On September 20, 2011, the US. Court of Appeals for the Third
Circuit' determined that the Forest Service was misinterpreting
its authority over development of private mineral rights beneath
the surface of lands acquired by purchase under the Weeks Act.
The Forest Service had argued that the Organic Act of 1897 gave
the Forest Service the authority to require mineral owners to get
approval prior to development. The court disagreed and confirmed
earlier decisions that the Organic Act applied to lands reserved
from the public domain (mainly western national forests) and not
to lands acquired by purchase pursuant to the Weeks Act.

When the Weeks Act was written, the purchase of surface
rights only, with the mineral estate remaining in private ownership,
was an issue that needed to be addressed. Many of the lands in
the East were either known to have oil, gas, coal, and stone or
had high potential for mineral development. Parcels were sold to

the Forest Service under different arrangements. The seller (the
fee owner) might convey both the land and the minerals beneath
(“surface and mineral estate”), or he might convey only the surface,
having reserved the subsurface rights to himself or having sold
them to a third party (“reserved mineral rights”). Section 9 of the
Weeks Act specifically allowed “reservation” of the mineral estate
and mandated that any rules regarding the removal of those min-
erals be expressed in the deed. However, in some cases, the surface
was sold with no contractual relationship between a third-party
mineral estate owner and the new surface owner (“outstanding
mineral rights”).

Whether the mineral rights were reserved or outstanding,
prior to purchase of the surface, the Forest Service and the
National Forest Reservation Commission, which approved all
purchases, had to determine that the exercise of private mineral
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Cleared location for pressure plant on the Allegheny National Forest, taken in 1939. With more than 8,000 oil wells on the national forest,
industrial structures like this are not an uncommon sight.

rights would not substantially impair the value of the surface
estate for national forest purposes. Congress specifically stated
in a 1913 amendment to the Weeks Act that “acquisition by the
United States shall in no case be defeated because of located or
defined rights-of-way, easements, and reservations, which, from
their nature will, in the opinion of the National Forest Reservation
Commission and the secretary of Agriculture, in no manner inter-
fere with the use of the lands so encumbered, for the purposes
of the Act.”

PUBLIC LANDS VERSUS PRIVATE RIGHTS
Over the past century, the Forest Service acquired approximately
21 million acres under the Weeks Act in the eastern United States.
Owners reserved minerals in about 13 percent of the area, and
minerals are outstanding in about 20 percent more.” This divided
ownership arrangement has created management challenges for
the Forest Service. One example is the Allegheny National Forest,
in northwestern Pennsylvania.’ It contains two designated wilder-
ness areas, a national recreation area, and two Wild and Scenic
Rivers on its 517,000 acres. But oil was being produced on or near
the lands acquired for the Allegheny for a half-century before the
Weeks Act passed. The national forest is so oil-rich that 93 percent
of the acquired surface is underlain by private mineral estate, and
roughly 8,000 oil wells are currently operating. Minard Oil
Company, the oldest continuously operating oil driller in the
world and the first to drill in America, is just one of the many
companies, and it was also the lead appellant in the September
2011 circuit court case.’

For decades the Allegheny managers dealt with private mineral
owners almost on a handshake, a cooperative approach that goes

back to the instructions in the Forest Service’s first Use Book, pub-
lished in 1905.° Because drilling or mining activity might involve
clearing timber or building roads, private mineral owners would
provide at least 60 days’ notice of intent, and the agency would
issue a notice to proceed. As a result of a settlement with envi-
ronmental groups in 2009, however, the Forest Service changed
its policy and postponed issuance of the go-ahead notices until a
forest-wide environmental impact study, which might take several
years, could be completed. The moratorium, the appellants said,
caused irreparable injury to owners by depriving them of “unique
oil and gas extraction opportunities.” Forest Service employees
who testified stated that individualized assessment of drilling and
mining applications had “hindered forest management, resulting
in duplicative roads or development facilities for adjoining pieces
of land, and unnecessary clearing of the forest.” The environ-
mental groups that were party to the suit asserted that the natural
beauty of the Allegheny had been impaired. The district court
issued a preliminary injunction against the Forest Service; the
Third Circuit required the agency to return to its prior process.
Both courts ruled that the agency’s approval was not required for
surface access.

Private mineral estate also exists in wilderness areas where the
surface was acquired pursuant to the Weeks Act. According to a
1984 report of the General Accounting Office (GAO), the
Boundary Waters Canoe Area Wilderness on the Superior
National Forest has 640,000 acres of private mineral estate; in the
Otter Creek Wilderness on the Monongahela National Forest,
96 percent of the mineral estate is privately owned; and in the
Cranberry Wilderness on the Monongahela, 90 percent of the
mineral estate is privately owned. Moreover, Congress designated
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FROM U.S. FOREST SERVICE, "ALLEGHENY NATIONAL FOREST FINAL ENVIRONMENTAL IMPACT STATEMENT," 2007
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Oil and gas wells drilled on the Allegheny since 1986. Each dot represents a single well.
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the Beaver Creek Wilderness on the Daniel Boone National Forest
even though 99 percent of the mineral estate was privately owned
and evidence of previous uses included several abandoned deep
coal mines, a cemetery, a bridge, and roads. Thus the Forest Service
faces a quandary in management of wilderness areas. Does the
agency allow the mineral owners development of their constitu-
tionally protected property rights, or does it purchase those min-
eral rights? GAO found that 23 eastern wilderness areas contained
private mineral rights and estimated it would cost hundreds of
millions of dollars to purchase them.”

DEVELOPMENT OF FEDERALLY OWNED MINERALS

The majority of Weeks Act lands were acquired in fee, with the
mineral estate acquired by the federal government. In 1916
Congress authorized the secretary of Agriculture to permit the
prospecting, development, and utilization of those acquired min-
eral resources.® The first Forest Service regulations provided for
prospecting permits, preference rights upon the discovery of a
valuable mineral deposit, and mining permits. An annual fee for
rental was required.” Both the preamble to the 1917 regulations
and their 1932 revision specifically excluded their application to
“mineral rights reserved by the grantors.” This exclusion applied
as well to outstanding mineral rights, those owned by third parties.
Since 1917, nothing has changed in the law to suggest that Forest
Service regulations regarding prospecting permits and leases for
mineral resources acquired by the federal government have any
applicability to reserved or outstanding mineral estates. Private
mineral rights remain regulated and governed, as they have since
the Weeks Act was passed, by state law. A recent controversy con-
cerned whether common sandstone was a reserved mineral estate
subject to development by a private mineral owner and whether
the Forest Service regulations and instructions applied to the
reserved or outstanding mineral estates.' The court determined
that sandstone was a mineral that could be developed by the sub-
surface owner, and that the Forest Service regulations were not
applicable.

Further complicating management of the Weeks Act national
forests is the sharing of authority with the Department of the
Interior. The authority to allow the development of federal oil
and gas, coal, oil shale, and other resources was modified in 1947
by the Mineral Leasing Act for Acquired Lands, which gave the
secretary of the Interior the responsibility to develop regulations
to lease minerals acquired pursuant to the Weeks Act." Today
there are 2,517 leases on 1.6 million acres of Weeks Act-acquired
minerals on eastern national forests.'> Authority to lease hardrock
minerals (gold, copper, nickel, lead) was transferred from the sec-
retary of Agriculture to the secretary of the Interior in 1946."

Mineral exploration and development on Weeks Act lands
have been continuous for the 100 years since the act was passed.
Because Weeks Act lands provide the nation with oil, gas, coal,
stone, and other valuable minerals, the Forest Service will, as it
did on the Allegheny National Forest, have to find a way to balance
public opinion and forest management goals with private rights,
and do so within the existing historical and legal framework.

Respect for the private property rights of subsurface mineral
was part of the Weeks Act, as was direction to the Forest Service
to cooperate with forest users. Soon after the act took effect,
Congress gave authority to the Forest Service to allow develop-
ment of the mineral estate that had been acquired, and that
authority was later transferred to the secretary of the Interior.

Active mineral leasing, exploration, and development continue
today on those federally acquired minerals.

Language penned 100 years ago still speaks loud and clear to
us today. On April 15, 1910, while reviewing the final version of
the Weeks Act, the House Committee on Agriculture noted: “It
will be observed from this review of the provisions of the bill that
the interests of the people are carefully safeguarded at every point
beyond any possibility of invasion, except by collusion of highest
officials of the legislative, executive, and administrative branches
of the Government.”" U

Dave Fredley is a federally certified mineral examiner and a former assis-
tant director of Minerals and Geology for the U.S. Forest Service. The
author expresses appreciation to Craig Mayer, General Counsel, Pennsyl-
vania General Energy, for his contributions to and review of this paper.
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